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Abstract 
Until the entry into force of the new Civil Code (1 October 2011), the law 

applicable to inheritance made the distinction between the inheritance of movable property 
(to which the national law of the deceased applied) and the inheritance of immovable 
property (to which lex rei sitae applied). 

At present, the Civil Code establishes, as a rule of principle, that inheritance is 
subject to the law of the state on whose territory the deceased had habitual residence at the 
time of death. Thus, in the new legal regulation, the Romanian legislator considered, on the 
one hand, the Hague Conventions in this matter, and on the other hand, European Union 
law. 

In this article I analyzed the law applicable to inheritance in Romanian private 
international law, namely the law applicable to wills. Likewise, I conducted a comparative 
study with the legislation of other states in this matter. 

As regards the domain of application of the law on inheritance in Romanian 
private international law, I presented the aspects governed by art. 2636 of the Civil Code. 
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1. Introductory considerations 
 

In the literature2, inheritance has been defined as the transmission of 
property from a deceased individual to one or more individuals or legal entities (or 
to the state). 

The Civil Code, in art. 953, defines inheritance in a similar way, namely 
“transmission of property from a deceased individual to one or more existing 
persons”. 

According to the source of inheritance rights, inheritance can be legal or 
testamentary. 

                                                            
1  Daniel Berlingher – “Vasile Goldis” Western University of Arad, Faculty of Law, 

berlingherdaniel@yahoo.com 
2  See in this sense, L. Stănciulescu, Curs de drept civil. Succesiuni, Hamangiu Publishing House, 

Bucharest, 2012; Francisc Deak, Romeo Popescu, Tratat de drept succesoral, vol. I, Universul 
Juridic Publishing House, Bucharest, 2013, p. 19, Codrin Macovei, Moştenirea legală, University 
Publishing ”Alexandru Ioan Cuza”, Iaşi, 2006, pp. 27-28   
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Until the entry into force of the new Civil Code (1 October 2011), the law 
applicable to inheritance made the distinction between the inheritance of movable 
property (to which the national law of the deceased applied) and the inheritance of 
immovable property (to which lex rei sitae applied).3. 

At present, the Civil Code establishes, as a rule of principle, that 
inheritance is subject to the law of the state on whose territory the deceased had 
habitual residence at the time of death (art. 2633). Thus, in the new legal 
regulation, the Romanian legislator considered, on the one hand, the Hague 
Conventions in this matter4, and on the other hand, European Union law5. 

 
2. The law applicable to inheritance 

 
 Under art. 2633 of the Civil Code, inheritance is subject to the law of the 
state on whose territory the deceased had his habitual residence at the time of 
death. 

As regards the establishment of habitual residence, attention should be paid to 
whether, at the time of death, that person was acting to exercise his professional activity or 
not. Thus, according to art. 2570 para. 1 of the Civil Code, the habitual residence of a 
natural person is in the state where that person has his main home, even if he did not fulfill 
the legal registration formalities. The habitual residence of a natural person acting to 
exercise his professional activity is the place where this person has his main establishment. 

Regarding the choice of law applicable to inheritance, a person can choose 
between the laws of the states whose citizenship he has (i.e. the national law). 
 The existence and validity of the consent expressed by the statement of 
choice of the applicable law are subject to the law chosen to govern the inheritance. 
 The statement of choice of the applicable law must meet, in terms of form, 
the conditions of a provision for cause of death. Also, the modification or 
revocation of such designation of the applicable law by the testator must meet, in 
terms of form, the condition for modifying or revoking a provision for cause of 
death. 

  
Comparative law 

 
As regards the law applicable to inheritance, in comparative law, the 

solutions are varied, with a focus on two systems: 
 The unitary system – in which the inheritance, regardless of the 

nature of the property, is subject either to the national law of the 

                                                            
3  Art. 66-68 of Law no. 105/1992   
4  These conventions include: the Hague Convention of 1 August 1989 on the Law Applicable to 

Succession to the Estates of Deceased Persons; the Hague Convention of 5 October 1961 on 
Conflicts of Laws relating to the Form of Testamentary Dispositions.  

5  On the proposal for a Regulation of the European Parliament and of the Council on jurisdiction, 
applicable law, recognition and enforcement of decisions and authentic instruments in matters of 
succession and the creation of a European Certificate of Succession of 14 October 2009. On 4 July 
2012, the European Parliament and the Council of the European Union adopted the Regulation 
(EU) No. 650 in this matter. 
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deceased (e.g. in Germany, Italy, Hungary, etc.), or the law of the 
domicile (e.g. in Switzerland, Denmark, Norway), or the law of the 
place where the property is situated (e.g. in Mexico, Panama, etc.) 

 The dualist system – in which the inheritance, depending on the 
nature of the property – is subject to: 1. Lex domicilii for movable 
property and lex rei sitae for immovable property (e.g. in France, 
England, Belgium), and 2. Lex patriae for movable property and lex 
rei sitae for immovable property (e.g. in Monaco, Cameroon, etc.) 

 
3. The law applicable to the form of the will6 

 
 The preparation, modification or revocation of a will are deemed valid if 
the document complies with the conditions of form resulting from the alternative 
application of several laws, in terms of both place and time. 
 Thus, in terms of place, the testament is valid if it meets the conditions of 
form mentioned by one of the following laws: 

a. the national law of the testator – lex patriae; 
b. the law of his habitual residence; 
c. the law of the place where the document was prepared, modified or 

revoked – lex loci actus; 
d. the law of the place where the real property subject to the will is located 

– lex rei sitae; 
e. the law of the court or of the body conducting the procedure of 

transmitting the inherited property – lex fori or auctor regit actum. 
In terms of time, the will is valid if it complies with the conditions of form 

imposed by any of the above-mentioned laws, applicable either on the date when 
the will was drafted, modified or revoked, or on the date of the testator’s death. 

This legal regulation also settles the mobile conflict of laws that might 
appear in this matter7. 

 
Comparative law 
 
In Germany, the rule on the conflict of laws regarding the form of the will 

stipulates that a will is valid in terms of form if it meets the requirements of a legal 
system with which there is a connection on the grounds of nationality, the habitual 
residence of the testator or the place where the will was drafted. 

In Spain, the rule regarding the conditions of form of the will is that they 
are governed by the law of the country where they are drafted, even though wills 
drafted in the form and according to the conditions of form required by the law 

                                                            
6  The conditions of form of the will, from the point of view of private international law, are subject 

to the provisions of art. 2635 of the Civil Code. 
7  D.A. Sitaru, Drept internaţional privat. Partea generală. Partea specială – Normele conflictuale 

în diferite ramuri şi instituţii ale dreptului privat, C.H. Beck Publishing House, Bucharest, 2013,  
p. 309 
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applicable to their content are also considered valid, as are those concluded in 
accordance with the personal status of the beneficiary. 

In Greece, the rule on the conflict of laws regarding the form of the will 
stipulates that the will is considered valid if it was drafted in the form provided by 
one of the following laws: the law of the state where the deceased person drafted 
the will; the law of the state whose citizen the deceased person was, the law of the 
state where the deceased person had his residence or domicile at the time of 
drafting the will or on his death; in case the will concerns property: the law of the 
state where the property is located. 

 
4. The domain of application of the law on inheritance  

 
The establishment of the domain of application of the law on inheritance is 

a qualification operation, whose purpose is to establish the elements which, in 
accordance with Romanian law (as lex fori), are included in the notion of 
inheritance, a domain which constitutes the content of the lex succesionis rule on 
the conflict of laws. 
 The domain of application of the law on inheritance is regulated in the 
Civil Code8and is aimed particularly at the following aspects9: 
 

a. The time and the place of opening the inheritance 
The time of opening the successions is important, as far as private 

international law is concerned, as, depending on this time, which in Romanian 
legislation is the same as the time of death10, the habitual residence of the deceased 
is established, which determines the law applicable to inheritance. 

As regards the place of opening the inheritance, it is the place where the 
deceased had the last domicile.11 This element is important in establishing 
jurisdiction in succession disputes. 

 
b. Persons entitled to inheritance 
Lex succesionis regulates inheritance rights, which is one of the 

prerequisites to inherit. The law on succession determines the legal and 
testamentary devolution. Thus, in the case of legal devolution of inheritance, lex 
succesionis is what establishes the persons entitled to inherit, the order of their 
entitlement, successoral representation, etc. In case of testamentary devolution, the 
law on succession determines the substantive conditions of the will, special 
incapacities, etc. 
                                                            
8  The domain of application of the law on inheritance is stipulated in art. 2636 para. 1 of  

the Civil Code.  
9  I. Macovei, Drept internaţional privat, C.H. Beck Publishing House, Bucharest, 2011,  

pp. 248-251; D. Lupaşcu, D. Ungureanu, Drept internaţional privat, Universul Juridic Publishing 
House, Bucharest, 2012, pp. 212-215; O. Ungureanu, C. Jugastru, A. Circa, Manual de drept 
internaţional privat, Hamangiu Publishing House, Bucharest, 2008, pp. 232-234   

10  See in this sense the provisions of art. 954 para.1 of the Civil Code. 
11  See in this sense the provisions of art. 954 para.2 of the Civil Code. 
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c. Qualities required to inherit 
This aspect takes into account the other general condition required to 

inherit, namely succesoral capacity. 
 

d. The exercise of possession on property left by the deceased 
On the date of opening the inheritance, successoral rights are transmitted to 

heirs. Lex succesionis will govern the transmission of the assets of inheritance, 
namely the seisin, the determination of successors having seisin, its effects. 

As regards the procedure of livery, as well as the transmission of legacies, 
they are subject to the law of the place where they occur. 
 

e. The conditions and effects of the successoral option 
Lex succesionis regulates aspects referring to: the subjects of the right to 

successoral option, ways to accept successions, the term of exercise of the right to 
successoral option, documents that are worth the acceptance of succession, the 
effects of acceptance or, as applicable, the renouncement of succession, etc. 
 

f. The extent of the heirs’ obligation to incur liabilities 
In this respect, the law on succession determines, in particular, the content 

of the liabilities of succession, the successors bound by successoral liabilities, the 
extent to which they incur the debts and burdens of succession, etc. 
 

g. The substantive conditions of the will, the modification and 
revocation of a testamentary disposition, and the special incapacities 
to dispose or receive by will 

For the validity of testamentary dispositions, certain substantive conditions 
should be met. Correspondingly, they are subject to different laws.12 
 

h. Division of inheritance 
Lex succesionis determines the scope of persons who can demand the 

division of inheritance, as well as the regime of the different forms of division. As 
regards the procedural aspects of division, they are governed by lex fori. 

In the case when, according to the law applicable to inheritance, succession 
is vacant, property situated or, as applicable, located on the territory of Romania, is 
taken over by the Romanian state on the basis of the provisions of Romanian law 
regarding the assignment of property from a vacant succession13. 
 

5. Conclusions 
 

Until the entry into force of the new Civil Code (1 October 2011), the law 
applicable to inheritance made the distinction between the inheritance of movable 
property (to which the national law of the deceased applied) and the inheritance of 
immovable property (to which lex rei sitae applied). 
                                                            
12 As regards the conditions of form of the will, see the provisions of art. 2635 of the Civil Code. 
13 Special provisions regarding vacant succession are comprised in art. 2636 para. 2 of the Civil Code.  
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At present, the Civil Code establishes, as a rule of principle, that 
inheritance is subject to the law of the state on whose territory the deceased had 
habitual residence at the time of death. Thus, in the new legal regulation, the 
Romanian legislator considered, on the one hand, the Hague Conventions in this 
matter, and on the other hand, European Union law. 

In this article I analyzed the law applicable to inheritance in Romanian 
private international law. As regards the law applicable to inheritance, in 
comparative law, I emphasized the two applicable systems: the unitary system – 
in which the inheritance, regardless of the nature of the property, is subject either to 
the national law of the deceased, or the law of the domicile, or to the law of the 
place where the property is situated, and the dualist system – in which the 
inheritance, depending on the nature of the property – is subject to: 1. Lex domicilii 
for movable property and lex rei sitae for immovable property, and 2. Lex patriae 
for movable property and lex rei sitae for immovable property. 

Likewise, I presented the law applicable to the form of the will, both in 
domestic law and in the legislation of other states. 

As regards the domain of application of the law on inheritance in 
Romanian private international law, I presented the aspects regulated by art. 2636 
of the Civil Code. 
 This article is significant for the field of private international law on 
account of its topicality and practical applicability in the context of adapting the 
domestic legislation in this field to European regulations. 
 

Bibliography 
 
1. Francisc Deak, Romeo Popescu, Tratat de drept succesoral, vol. I, Universul Juridic 

Publishing House, Bucharest, 2013 
2. D. Lupaşcu, D. Ungureanu, „Drept internaţional privat”, Universul Juridic Publishing 

House, Bucharest, 2012 
3. I. Macovei, Drept internaţional privat în reglementarea Noului Cod civil şi de procedură 

civilă, C.H. Beck Publishing House, Bucharest, 2011 
4. C. Macovei , Moştenirea legală, University Publishing „Alexandru Ioan Cuza”, Iaşi, 2006 
5. D.A. Sitaru, Drept internaţional privat. Partea generală. Partea specială – Normele 

conflictuale în diferite ramuri şi instituţii ale dreptului privat, C.H. Beck Publishing House, 
Bucharest, 2013 

6. L. Stănciulescu, Curs de drept civil. Succesiuni, Hamangiu Publishing House, 
Bucharest, 2012 

7. O. Ungureanu Ovidiu, C. Jugastru, A. Circă, Manual de drept internaţional privat, 
Hamangiu Publishing House, Bucharest, 2008. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


